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§604.44 Record.

(a) The transcript of all testimony in
the hearing, all exhibits received into
evidence, all motions, applications re-
quests and rulings, and all documents
included in the hearing record shall
constitute the exclusive record for de-
cision in the proceedings and the basis
for the issuance of any orders.

(b) Any interested person may exam-
ine the record by entering the docket
number at http:/www.regulations.gov or
after payment of reasonable costs for
search and reproduction of the record.

§604.45 Waiver of procedures.

(a) The PO shall waive such proce-
dural steps as all parties to the hearing
agree to waive before issuance of an
initial decision.

(b) Consent to a waiver of any proce-
dural step bars the raising of this issue
on appeal.

(c) The parties may not by consent
waive the obligation of the PO to enter
a recommended decision on the record.

§604.46 Recommended decision by a
P

.

(a) The PO shall issue a rec-
ommended decision based on the record
developed during the proceeding and
shall send the recommended decision
to the Chief Counsel for ratification or
modification not later than 110 days
after the referral from the Chief Coun-
sel.

(b) The Chief Counsel shall ratify or
modify the PO’s recommended decision
within 30 days of receiving the rec-
ommended decision. The Chief Counsel
shall serve his or her decision, which is
capable of being appealed to the Ad-
ministrator, on all parties to the pro-
ceeding.

§604.47 Remedies.

(a) If the Chief Counsel determines
that a violation of this part occurred,
he or she may take one or more of the
following actions:

(1) Bar the recipient from receiving
future Federal financial assistance
from FTA;

(2) Order the withholding of a reason-
able percentage of available Federal fi-
nancial assistance; or

§604.48

(3) Pursue suspension and debarment
of the recipient, its employees, or its
contractors.

(b) In determining the type and
amount of remedy, the Chief Counsel
shall consider the following factors:

(1) The nature and circumstances of
the violation;

(2) The extent and gravity of the vio-
lation (‘‘extent of deviation from regu-
latory requirements’);

(3) The revenue earned (‘‘economic
benefit’’) by providing the charter serv-
ice;

(4) The operating budget of the re-
cipient;

(5) Such other matters as justice may
require; and

(6) Whether a recipient provided serv-
ice described in a cease and desist order
after issuance of such order by the
Chief Counsel.

(c) The Chief Counsel office may
mitigate the remedy when the recipi-
ent can document corrective action of
alleged violation. The Chief Counsel’s
decision to mitigate a remedy shall be
determined on the basis of how much
corrective action was taken by the re-
cipient and when it was taken. Sys-
temic action to prevent future viola-
tions will be given greater comnsider-
ation than action simply to remedy
violations identified during FTA’s in-
spection or identified in a complaint.

(d) In the event the Chief Counsel
finds a pattern of violations, the rem-
edy ordered shall bar a recipient from
receiving Federal transit assistance in
an amount that the Chief Counsel con-
siders appropriate.

(e) The Chief Counsel may make a de-
cision to withhold Federal financial as-
sistance in a lump sum or over a period
of time not to exceed five years.

Subpart J—Appeal to Adminis-
trator and Final Agency Or-
ders

§604.48 Appeal from Chief Counsel de-
cision.

(a) Each party adversely affected by
the Chief Counsel’s office decision may
file an appeal with the Administrator
within 21 days of the date of the Chief
Counsel’s issued his or her decision.
Each party may file a reply to an ap-
peal within 21 days after it is served on
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§604.49

the party. Filing and service of appeals
and replies shall be by personal deliv-
ery consistent with §§604.30 and 604.31.

(b) If an appeal is filed, the Adminis-
trator reviews the entire record and
issues a final agency decision based on
the record that either accepts, rejects,
or modifies the Chief Counsel’s deci-
sion within 30 days of the due date of
the reply. If no appeal is filed, the Ad-
ministrator may take review of the
case on his or her own motion. If the
Administrator finds that the respond-
ent is not in compliance with this part,
the final agency order shall include a
statement of corrective action, if ap-
propriate, and identify remedies.

(c) If no appeal is filed, and the Ad-
ministrator does not take review of the
decision by the office on the Adminis-
trator’s own motion, the Chief Coun-
sel’s decision shall take effect as the
final agency decision and order on the
twenty-first day after the actual date
the Chief Counsel’s decision was issued.

(d) The failure to file an appeal is
deemed a waiver of any rights to seek
judicial review of the Chief Counsel’s
decision that becomes a final agency
decision by operation of paragraph (c)
of this section.

§604.49 Administrator’s discretionary
review of the Chief Counsel’s deci-
sion.

(a) If the Administrator takes review
on the Administrator’s own motion,
the Administrator shall issue a notice
of review by the twenty-first day after
the actual date of the Chief Counsel’s
decision that contains the following in-
formation:

(1) The notice sets forth the specific
findings of fact and conclusions of law
in the decision subject to review by the
Administrator.

(2) Parties may file one brief on re-
view to the Administrator or rely on
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their post-hearing briefs to the Chief
Counsel’s office. Briefs on review shall
be filed not later than 10 days after
service of the notice of review. Filing
and service of briefs on review shall be
by personal delivery consistent with
§604.30 and §604.31.

(3) The Administrator issues a final
agency decision and order within 30
days of the due date of the briefs on re-
view. If the Administrator finds that
the respondent is not in compliance
with this part, the final agency order
shall include a statement of corrective
action, if appropriate, and identify
remedies.

(b) If the Administrator takes review
on the Administrator’s own motion,
the decision of the Chief Counsel is
stayed pending a final decision by the
Administrator.

Subpart K—Judicial Review

§604.50 dJudicial review of a final deci-
sion and order.

(a) A person may seek judicial review
in an appropriate United States Dis-
trict Court of a final decision and order
of the Administrator as provided in 5
U.S.C. 701-706. A party seeking judicial
review of a final decision and order
shall file a petition for review with the
Court not later than 60 days after a
final decision and order is effective.

(b) The following do not constitute
final decisions and orders subject to ju-
dicial review:

(1) FTA’s decision to dismiss a com-
plaint as set forth in §604.29;

(2) A recommended decision issued by
a PO at the conclusion of a hearing; or

(3) A Chief Counsel decision that be-
comes the final decision of the Admin-
istrator because it was not appealed
within the stated timeframes.

APPENDIX A TO PART 604—LISTING OF HUMAN SERVICE FEDERAL FINANCIAL
ASSISTANCE PROGRAMS

FEDERAL PROGRAMS PROVIDING TRANSPORTATION ASSISTANCE

Food Stamp, Employment
and Training Program.

Voluntary Public School
Choice.

Food and Nutrition Service

Office of Innovation and Im-
provement.

Department of Agriculture.

Department of Education.

464



		Superintendent of Documents
	2013-01-10T13:58:28-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




